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TRANS-TASMAN MUTUAL RECOGNITION (WESTERN AUSTRALIA) BILL 2005 
Instruction to the Committee of the Whole 

HON KIM CHANCE (Agricultural - Leader of the House) [2.06 pm]:  I move -  

That it be an instruction to the Committee of the Whole House on the Trans-Tasman Mutual 
Recognition (Western Australia) Bill 2005 that it have power to consider any amendments to the notes. 

I do not think this motion requires a great deal of explanation, because we discussed this matter in some detail 
yesterday, and of course I gave notice of this motion yesterday.  We normally would not have had the capacity to 
amend or delete the notes, which is the commonwealth bill attached to the Trans-Tasman Mutual Recognition 
(Western Australia) Bill.  A recommendation in the Standing Committee on Legislation’s report was that the 
house be able to amend the notes, and the government, in its response to the committee’s report, indicated that it 
will support that particular committee recommendation.  This motion will enable that to occur. 

Question put and passed. 

Committee 
The Chairman of Committees (Hon George Cash) in the chair; Hon Kim Chance (Leader of the House) in charge 
of the bill. 

Clause 1:  Short title -  
Hon NORMAN MOORE:  I want to use the debate on the short title to make a comment on the other matter on 
page 2 of the bill, which is the background to the enactment of this legislation.  One of the problems that we face 
these days when we deal with uniform legislation is the way in which these sorts of bills originate.  I was giving 
some thought to this, and generally what happens is that ministers from all the states and the commonwealth 
come together at ministerial conferences, have a bright idea about something that they might all agree on and 
agree at that ministerial conference that all the states and the commonwealth should go down a particular path 
and virtually commit their governments and their Parliaments to enacting uniform legislation.  It seems to me 
that way back in 1996 or 1997, or whenever it was, the ministers responsible for trade and, I guess, agriculture - 
because I think one minister was Hon Monty House from our government - would have gone to a conference and 
agreed to enter a scheme of arrangement which would see the matters contained in this bill enacted by various 
jurisdictions in Australia and New Zealand.  It may not be the case in this particular instance that that is how it 
happened, but I raise the point because that is what has happened with a whole range of issues.  I found in 
government that, as a minister, one is often placed in a situation in which one goes to a ministerial conference 
and is asked to make decisions that affect the state of Western Australia and indeed pre-empt parliamentary 
support.  I think an assumption is generally made that the government has the numbers in the Parliament even 
though that is not always the case.  Ministers have obviously got together and decided to do this.  We note that 
the Parliament of New South Wales referred this matter to the commonwealth under the Constitution.  The 
minister might just help me here if he is aware of the circumstances surrounding the New South Wales 
Parliament referring the matter in the first place.  What were the circumstances that led to that happening?  Was 
it an agreement between the ministers of the various states or did New South Wales suddenly have a flash of 
brilliance and decide to refer some of its powers?  It would be interesting to know that.  It has no effect or 
bearing on this bill, but I think it is important to know the background to it. 

Hon KIM CHANCE:  My understanding is that the agreement was reached by the Premiers.   

Hon Norman Moore:  That is even worse than the ministers! 

Hon KIM CHANCE:  Yes.  The Western Australian agreement was signed off by the then Premier of Western 
Australia, Hon Richard Court.  On the question of how the decision was made that the jurisdiction that would be 
the prime mover in forming the legislation would be the state of New South Wales, my understanding is that the 
Premiers and the commonwealth agreed that New South Wales would be the lead jurisdiction.  I do not know 
why they made that particular decision.  It may have been an initiative brought into the Premiers Conference by 
New South Wales, and the state of New South Wales might already have gone some way to forming the 
legislation.  The decision that was made at the national level was by consensus that the state of New South Wales 
would be the prime mover. 

Hon Bruce Donaldson:  Would that not be one that would be put through Queensland? 

Hon KIM CHANCE:  It is quite commonly the Queensland Parliament in areas of uniform legislation.  The 
other piece of uniform legislation that we most commonly deal with - which is why the member might hold that 
view - relates to the consumer credit regulation area, and Queensland is certainly the lead jurisdiction in that 
area.  I think that is simply another accident of history.   
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Hon Bruce Donaldson:  It may be that because Queensland has only one house, it speeds up the process. 

Hon KIM CHANCE:  It could well reflect Queensland’s capacity to get legislation on the table faster than other 
states.  I do not know whether the honourable member is arguing that is a highly desirable thing, but, if he is, I 
am happy to speak to him outside the chamber. 

Hon Bruce Donaldson:  No.  I think the commonwealth sometimes sees it as an advantage. 

Clause put and passed. 

Clause 2:  Commencement - 
Hon NORMAN MOORE:  In view of recommendation 1 of the committee, which refers to an amendment to 
clause 4 relating to the date that will be included in this bill, does the Leader of the House have any idea what is 
likely to happen with this bill, bearing in mind that it has not yet been passed by the other place?  Does the 
Leader of the House have some idea when commencement might actually occur? 
Hon KIM CHANCE:  A supplementary notice paper, which discloses the date, is being circulated.  The date 
that the government proposes to move the amendments to clause 4 and the long title is 25 October 2007, which is 
today’s date.  The government is open to alternative views on that date; indeed, the other place may have an 
alternative view.  However, we propose to put forward that date for consideration in the amendment. 

Hon NORMAN MOORE:  The date to be added is 25 October, which is the date that relates to the Legislative 
Council’s debate on the matter. 
Hon Kim Chance:  Yes. 
Hon NORMAN MOORE:  It seems to me that the government ought to endeavour to proceed with the bill in 
the other place reasonably expeditiously so that the commonwealth act we are talking about is as contemporary 
as possible when the legislation is finally passed, which I presume will happen this year, will it? 

Hon KIM CHANCE:  Yes.  It has taken us a long time to get to this point, and we have already noted that.  The 
government is very keen that this legislation now be progressed, because while we spent a considerable amount 
of time dealing with specific outcomes of this legislation, and I gave evidence in this vein to the committee, in 
fact it has an impact across a very wide range of commercial activity.  The effect of adopting this legislation will 
be to allow freer movement of a very wide range of tradespeople whose skills can automatically be recognised in 
Western Australia, in the same way as we do with other states through the mutual recognition act that is 
currently in place.  We have heard, of course, that the Minister for Education and Training is keen to recruit New 
Zealand teachers, but a much wider range of trades and professions would be beneficially impacted upon by this 
legislation. 
Hon GIZ WATSON:  I want to be sure that I have clear what was raised then.  The Leader of the Opposition 
was saying that we need to be clear about how this clause interacts with recommendation 1 of the committee, 
which relates to adopting the Trans-Tasman Mutual Recognition Act as it was in force on a date to be fixed by 
the Legislative Council.  My understanding is that the amendment needs to take place in clause 4(1) rather than 
in this clause, but since the matter was raised at this point, I just wanted to understand that.  I think I heard the 
minister say that there was an amendment to that effect, but I cannot find it on any of the papers I have.  One 
item that has been circulated does not relate to clause 4(1). 

The CHAIRMAN:  It is in supplementary notice paper 15, issue No 1.  A copy will be handed to the member. 

Hon GIZ WATSON:  Thank you, Mr Chairman; that would be good.  Then I will be fully up to speed on this 
bill.  I do not know why the amendment is not on my clipboard, sorry.  
The CHAIRMAN:  It is coming right now.  I thank the Leader of the House. 

Hon KIM CHANCE:  The reason it is not on the member’s clipboard, as I understand it, is that the 
supplementary notice paper is now being distributed.  The supplementary notice paper has only just now become 
available, which is entirely the government’s responsibility as it was late getting the amendments in, and indeed I 
think there is another one still to come.  

The CHAIRMAN:  I think we have got clause 4, that has now been - 

Hon KIM CHANCE:  The chamber has got clause 4?  Yes, it has. 

The CHAIRMAN:  Yes, the additional clause 4.  I think we are now up to date. 

Hon KIM CHANCE:  We are now up to date. 

It is important to understand that any amendments made to the commonwealth act that commence operation in 
the period between the Parliament passing the bill and the giving of royal assent will be adopted by the state 
without the Parliament’s knowledge and/or approval of those amendments if a particular situation anticipated by 
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the committee is created.  The committee was concerned that any changes to the commonwealth act between the 
passage of the bill and the royal assent would effectively be accepted by Western Australia without the 
Parliament’s knowledge.  That goes to the heart of the Leader of the Opposition’s question about how quickly he 
expects the other place to deal with the legislation.  In naming 25 October, the government is keen that this 
legislation will be dealt with quickly by the Legislative Assembly, and, in all likelihood, during the period the 
commonwealth is not legislating anyway.  That is how quickly I hope it will happen.  There should not be any 
particular difficulties  

Hon GIZ WATSON:  I thank the minister for that explanation.  I note that it is very late in the piece to present a 
supplementary notice paper once the chamber has commenced debate in the Committee of the Whole on a bill 
that, as the minister commented, has taken a very long time to get to this point.  We would appreciate seeing the 
amendments before the debate begins.  Having said that, I am happy with the minister’s explanation. 

Clause put and passed. 

Clause 3:  Interpretation - 

Hon KIM CHANCE:  I move - 

Page 3, lines 11 and 12 - To delete the lines. 

That part of the bill refers to the definition of “original Commonwealth Act”, meaning the commonwealth act as 
originally enacted.  The amendment is a part of the committee’s recommendation, or at least it clears the way for 
the achievement of the committee’s intent, because in clause 4 the date of the enactment of the act will be 
particularly defined, and the description that the commonwealth act will be the act that exists on that date. 

Hon NORMAN MOORE:  I have only just got these amendments and I am trying to work out where in the bill 
the term “original Commonwealth Act” is. 

Hon KIM CHANCE:  That error was well picked by the Leader of the Opposition.  The Parliamentary 
Counsel’s Office advice is that it is a mistake and the “Commonwealth Act” is not referred to anywhere in the 
bill in its original form.  So, well picked! 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 4:  Adoption of Commonwealth Act - 

Hon KIM CHANCE:  I move - 

Page 3, lines 26 and 27 - To delete “this Act receives the Royal Assent” and insert instead - 

25 October 2007 

The effect of the amendment is to put in place what I discussed earlier, which is to apply a date certain to the 
form of the act to which we are referring. 

Hon NORMAN MOORE:  The opposition supports the minister’s amendment as it reflects the 
recommendations of the committee. 

Hon GIZ WATSON:  I appreciate that by this amendment the government is attempting to accommodate the 
committee’s recommendation, but I want to understand how this amendment intersects with the commonwealth 
act.  If members read the commonwealth act, which is the note to the bill, they will realise that this amendment 
will not have an effect because if Parliament adopts the commonwealth act, it is adopting the scheme in that act, 
which can be amended by commonwealth regulation.  Section 45(3) of the commonwealth act, which is on 
page 25 of the bill, under “Permanent Exemptions” states - 

The Governor-General may make regulations amending Schedule 2. 

Section 45(4) states - 

A regulation may not be made for the purposes of this section unless all of the then participating 
jurisdictions have endorsed the regulation.   

On a further reading, it seems to me that the commonwealth act itself provides the check that the committee was 
seeking with this amendment. Can the minister indicate whether in the light of that, this amendment is in fact 
needed, or whether this is a kind of belts-and-braces approach?  I am not opposed to the amendment, as it is 
obviously one issue that the Greens (WA) have been pursuing vigorously.  This is one reason this bill is so 
complicated, and I just want to understand whether this commonwealth act in itself makes that clear. 
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Hon KIM CHANCE:  I thank Hon Giz Watson for providing me with the opportunity to answer her question.  I 
also want to provide a little more detail on the question of exemptions that I did not properly address in my 
response to the second reading debate because, frankly, I did not know the answer.  I now do know the answer 
and therefore may be able to tidy up a couple of matters.  I am sure Hon Giz Watson will not mind me doing 
that. 

The short answer to the direct question Hon Giz Watson raised is that this is the position that the government 
argued to the committee but which the committee did not accept.  Perhaps we should have been more persuasive.  
However, the issue of exemptions is clearly a matter of concern.  Hon Giz Watson also asked whether we even 
need to make this amendment.  We argue that we do not need it but it does no harm, and to put a date certain on 
the bill as it stands does clarify the situation. 

Permanent exemptions and the contents of the schedule of exemptions arising from the changes that could be 
made to the commonwealth through the processes that are outlined in the commonwealth act have certainly 
caused some concern among members.  To provide some comfort on that matter, I will elaborate on the process 
that members will find in the publication entitled “A Users’ Guide To the Mutual Recognition Agreement 
(MRA) and the Trans-Tasman Mutual Recognition Arrangement (TTMRA)”.  I table that document. 

[See paper 3444.] 

The CHAIRMAN:  Is that a commonwealth publication? 

Hon KIM CHANCE:  Yes.   

Both the commonwealth Trans-Tasman Mutual Recognition Act 1997 and the Trans-Tasman Mutual 
Recognition (Western Australia) Bill 2005 contain a schedule that lists the laws that are permanently exempt 
from each act.  Both this bill and the Trans-Tasman Mutual Recognition Act allow for permanently exempted 
laws to be amended or replaced providing that this does not increase the scope of the exemption.  Under the 
Trans-Tasman Mutual Recognition (Western Australia) Bill a participating party - for that we can read the state 
of Western Australia - can unilaterally remove or reduce the extent of these permanently exempt laws at any 
time.  Perhaps this is something that we should have made clearer in the process of the committee’s examination.  
What that means is that Western Australia can remove any permanent exemption that adversely affects it.  It 
does not mean, however, that it affects the other jurisdictions that want to keep that permanent exemption.  It is 
therefore singular and unilateral in its outcome - I will get to that - because amendments that seek to add laws to 
the permanent exemption schedule to the bill require the unanimous agreement of all participating parties, unless 
they are laws that are listed in the special exemption schedule to the Trans-Tasman Mutual Recognition 
(Western Australia) Bill.  In that case they can be converted into permanent exemptions on the agreement of not 
fewer than two-thirds of participating parties.  It must be clearly understood that the commonwealth on its own 
cannot unilaterally impose changes on other signatories to the Australian Mutual Recognition Agreement.  The 
operation of this arrangement is well established and a cooperative mechanism exists between the two 
jurisdictions.  To go just a little further on this, the honourable Leader of the Opposition said during debate in 
referring to the changes to the schedules that a change that is cosmetic to one jurisdiction may be controversial or 
catastrophic to another.  For a better understanding of the nature of these changes, I will now table all the 
changes by regulation that have been made to the commonwealth act since it was first passed.  My notes say it 
was passed in 1999 but I think it was actually 1997. 
Hon Norman Moore:  It might have been a 1997 bill that took until 1999. 
Hon KIM CHANCE:  It could well have been, although it is hard to imagine how someone could have deferred 
for two years legislation of this importance.  The Leader of the Opposition and other members of this place will 
find that the changes are for the most part cosmetic and that changes to the actual exemptions for the bill occur 
through the process that I have outlined thus.  I table the commonwealth document entitled “Trans-Tasman 
Mutual Recognition Amendment Regulations 2003 (No. 1)”; there will be other titles within that bundle. 

[See paper 3445.] 

Hon KIM CHANCE:  If Parliament chooses to pass this bill, Western Australia will be consulted about any 
proposed change to the commonwealth act.  However, I will be moving another amendment that members will 
find in issue 2 of supplementary notice paper 15.  The last amendment on the facing page of that supplementary 
notice paper puts in place a suggestion made to me behind the Chair by the Leader of the Opposition that we 
ought to consider bringing in an amendment to clause 4 that would have the effect of causing any regulation that 
is altered to be laid before each house of Parliament; that is, if the Committee of the Whole is happy to pass this 
amendment, amendments to the commonwealth act will be required to be tabled in both houses of the state 
Parliament.  They cannot be rejected or amended but at least they will be tabled in this place so that the 
Parliament is aware of those changes. 
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Hon NORMAN MOORE:  I appreciate the explanation by the Leader of the House on the capacity of the 
commonwealth to make regulations amending the schedules.  The Leader of the House pointed out, as did the 
committee itself, that there are qualifications on how the commonwealth can go about doing that.  The 
qualifications are that in some circumstances the unanimous agreement of the participating jurisdictions is 
required and in some other jurisdictions agreement of two-thirds of participating jurisdictions is required.  I think 
for any individual state, only that state’s concurrence is required.  That is all very well but it does not overcome 
the Henry VIII issue, because the participating jurisdictions in this legislation are not participating Parliaments, 
but, indeed, participating governments.  The problem with a Henry VIII clause is that Parliament is excluded 
from debating a regulation that amends an act; the government is involved but Parliament is not.  That is the 
issue that I have with this legislation.  It is encouraging to know that the commonwealth cannot do things 
unilaterally.  However, it is not encouraging to know that the decisions at the state level will be made by state 
governments and not by state Parliament.  That is the whole issue with Henry VIII clauses.   

I have acknowledged all the way through debate that amendments to the schedules to be made by regulation 
under various parts of the commonwealth act have all been qualified, depending on the circumstances.  Nobody 
is arguing with that aspect.  The point we have been making is that the regulations will amend the act - because a 
schedule is a part of an act - and this Parliament will not be involved in the process, but presumably the 
Government of Western Australia will be involved.  I do not know how to overcome that situation.  We have 
talked about it long and hard.  That is one of the reasons that I have suggested that Parliament, at the very least, 
be told about these changes.  The problem comes back to the fact that the commonwealth legislation is full of 
Henry VIII clauses.  We are adopting a piece of flawed legislation, and now have to deal with that problem in the 
best way possible.  Parliamentary counsel told us that we can choose to have or not have the commonwealth act 
as part of the law of Western Australia.  We can say no if we want to.  That is the quandary and conundrum in 
respect of this bill.  Do we accept this legislation with this inherent flaw knowing that, if we agree, the state 
government will at least be consulted on issues that affect Western Australia, and, if we accept this amendment, 
the state Parliament will be informed, albeit that it will have no say in the matter?  Therein lies the problem.  
Consequently, I am quite happy for the 25 October date to be included to give a degree of certainty about the act 
we are adopting.  We will know that in the future the schedules can be amended by regulation, but at least the 
state Parliament and the state government of Western Australia will be involved and it will not be amended 
unilaterally by the commonwealth. 
A member interjected. 
Hon NORMAN MOORE:  Because the changes cannot come to the Parliament and are not disallowable, as I 
understand it, there is no way at all to disallow them. 
Hon GIZ WATSON:  The Trans-Tasman Mutual Recognition (Western Australia) Bill 2005 is a relatively short 
bill that contains only seven clauses.  Clause 4 is the critical one as far as the Greens (WA) are concerned, as it 
enables the adoption of the commonwealth act holus-bolus with, as we know, the exemptions and potential for 
change that the minister has referred to.  None of the minister’s assurances about how those changes could take 
place provides the Greens with any comfort.  This is bad legislation that removes the sovereignty of the Western 
Australian state Parliament to determine what happens in Western Australia.  Therefore, the Greens will oppose 
this clause.  I acknowledge that the amendment improves the situation by fixing the date on which the act 
receives royal assent to 25 October.  This amendment is in line with the recommendation of the Standing 
Committee on Legislation.  However, that does not solve the Greens’ overall problem with this clause.   
I wish to clarify some of the answers the minister gave to the questions I asked during my contribution to the 
second reading debate yesterday.  I do not think the minister actually provided answers yesterday.  I hoped that I 
was going to get the answers a few minutes ago when the minister said that he had the answers.  However, 
perhaps I can pose my questions again.   
Clause 4 activates the adoption of the commonwealth act.  Section 10 of the commonwealth act says in essence - 

. . . goods produced in or imported into New Zealand, that may lawfully be sold in New Zealand . . . 
may, by virtue of this Act, be sold in an Australian jurisdiction . . . without the necessity for compliance 
with further requirements imposed by or under the law of that jurisdiction . . .  

That poses a critical question about standards.  Does this put in place barriers for state legislative measures, and 
can the minister advise whether the trans-Tasman bill, perhaps shortly to become an act, will affect the following 
things - WA law requiring minimum recycle content in paper sold in this state; Western Australia container 
deposit law requiring a bottle or can to display a message about a 10 cent refund for the return of the container; 
or a Western Australia law prohibiting the sale of energy inefficient products such as a prohibition on the sale of 
electric storage hot-water systems?  Once we have passed this bill, will it mean that the Western Australia 
community and Parliament might as well not bother enacting laws for certain standards because they will be 
automatically overridden by this Trans-Tasman Mutual Recognition Bill?  Perhaps I was not saying this clearly 
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enough yesterday.  As well as this bill’s removing the state Parliament’s capacity to have its say, it arguably has 
a much broader and equally significant impact; that is, when making laws about products and the standards of 
products for the benefit of all Western Australians - I mentioned the safety standards issue yesterday - will this 
legislation automatically override subsequent state legislation? 

Hon KIM CHANCE:  I am sorry Hon Giz Watson did not feel that I answered her questions yesterday.  I 
thought that I had, in any case, addressed them as thoroughly as my understanding of the questions allowed.  The 
no-borders approach that effectively concerns the member is catered for through the range of special exemptions 
provisions.  I am not sure whether the member is suggesting the special exemption provisions are ineffective or 
suggesting there should be no special exemption provisions at all.  We already have mutual recognition between 
the Australian states.  This bill extends the effect of that legislation across the Tasman.  If the state of Western 
Australia does not pass this legislation, there is still effectively nothing that can prevent particular New Zealand 
goods or items coming into Western Australia unless other Australian legislation prevents it.  We had the debate 
about apples yesterday.  It could be overcome simply through the importation of goods from New Zealand, for 
example, into the state of New South Wales, and then the “re-export” of those goods from the state of New 
South Wales to the state of Western Australia.  No law prevents that happening now; unless there are state laws 
that specifically prohibit or inhibit such importation.  We dealt with apples yesterday, but it could also refer to 
goods such as electronic gaming machines.  If electronic gaming machines were manufactured in, or imported 
into, New Zealand, and New Zealand engaged in the trade of exporting electronic gaming machines that are 
otherwise limited or prohibited as an import into Western Australia, nothing in the Trans-Tasman Mutual 
Agreement Bill, on becoming an act, will get over that state inhibition or prohibition.  They will remain 
regardless of this legislation.  That is why we have the special exemption provisions in this bill.  I do not believe 
that the member needs to be unduly concerned.  The effect of other legislation is not inhibited by this measure.  
All this legislation does with the trade of goods and services that are not otherwise specifically inhibited is free 
them from the need for a separate accounting of standards.  This is where we get into the services area with 
dentists, cabinet makers, diesel fitters, teachers and nurses.  Providing the relevant trade and professional 
qualification is accepted within the scope and the schedules of the Trans-Tasman Mutual Recognition Act, there 
will be mutual recognition in exactly the same way as we have between the states now.   
Hon GIZ WATSON:  I am following this discussion, but I want to be clear about whether the minister is saying 
that if in two months we pass legislation in Western Australia to require certain standards for, say, hot water 
systems, we would still be able to seek a special exemption for Western Australia to be able to set those 
standards to achieve other policy outcomes, such as energy efficiency?  Is the minister suggesting that the 
mechanism we would use in such a case is the special exemption set out in section 48 of the commonwealth act? 
Hon KIM CHANCE:  The answer to the question is yes, that is absolutely the case.  We had to take a little time 
to discuss the answer and I am sorry for that.  The question was: what is the mechanism that would allow that 
prohibition?  It seemed to me as though parallel legislation on its own would enable that to happen; the example 
I gave was quarantine.  Consider, for example, that Western Australia wanted to go to a seven-star hot water 
system, and the rest of Australia and New Zealand accepted a four-star model.  The member is asking whether 
this legislation would inhibit our capacity to make that choice and ban the sale of four-star -  
Hon Giz Watson:  I think the minister made the analogy yesterday with GM issues. 
Hon KIM CHANCE:  Yes, which probably only served to confuse matters! 
The answer is yes, we could go to a seven-star system, even if the other signatory jurisdictions were quite happy 
with four-star systems.  I was uncertain - I had to discuss it with my colleague - whether that would require the 
triggering of the special exemption process.  On balance, and to be beyond doubt, I have to say yes, it would 
require the triggering of the special exemption process.   

Hon GIZ WATSON:  There is the problem.  Section 48(5) of the commonwealth Trans-Tasman Mutual 
Recognition Act 1997 states - 

A regulation may not be made for the purposes of this section unless at least two-thirds of the then 
participating jurisdictions have endorsed the regulation. 

If the rest of the states are happy to produce four-star rated hot water systems, they will not want to support 
Western Australia’s decision to have seven-star systems, because they will not be able to sell their hot water 
systems in Western Australia.  We cannot do that unilaterally; we have to do that with the support of two-thirds 
of the other jurisdictions.  I suggest that there is Buckley’s and no chance of that happening; hence, my original 
argument still stands that this bill, if it is passed, will prevent Western Australia from introducing effective laws 
to set higher standards than those that might exist in New Zealand or other states or territories.  If I am 
completely wrong, I would be happy to find out how the minister proposes to achieve that, because if the special 
exemption clause is required, it nevertheless has the fatal flaw of requiring a high threshold to gain support. 
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Hon KIM CHANCE:  The honourable member is right, but she is wrong as well!  I think that the case she is 
arguing relates to permanent exemptions, which require the endorsement of two-thirds of the participating 
jurisdictions.  However, special exemptions that are otherwise known as temporary or single jurisdiction 
exemptions can be invoked for up to 12 months in situations in which a jurisdiction considers that there would 
otherwise be a threat to public health, safety or the environment - that covers the seven-star water heater - via 
regulation in the relevant jurisdiction, and it would apply only in that jurisdiction.  A temporary exemption under 
the mutual recognition act would also be necessary because that rule applies anyway.  Before the exemption 
expires, the relevant ministerial council must resolve the issue by determining, by no less than two-thirds in 
favour, on a number of points.  The reality of it is that these temporary exemptions are being rolled over while 
there is a negotiation process that can allow the two-thirds majority number to be achieved.  There are some 
examples.  One is confectionary flavoured cigarettes, which are under temporary exemption in some 
jurisdictions, but are actually banned in a couple of jurisdictions.  The member is right, but she is also wrong, 
because we can handle the question of the seven-star hot water system. 

Hon GIZ WATSON:  Curiouser and curiouser!  I am finding this somewhat hard to follow.  I thought the 
minister was fairly unequivocal that we were dealing with section 48, which relates to special exemptions, but I 
now understand that he is suggesting that this can be dealt with under section 46, which concerns temporary 
exemptions, and it seems to me that the purpose of these exemptions is to deal with unexpected or emergency 
situations.  Section 46 states - 

(1) This Act does not: 

(a) apply to the sale in an Australian jurisdiction of exempt goods; or 

(b) affect the operation of exempt laws of an Australian jurisdiction relating to a 
particular kind of goods. 

I am not sure, therefore, that this applies to the case I am putting.  Section 46 continues - 

(2) For the purposes of this section, goods or laws are exempt if the goods are of a kind, or the 
laws are, for the time being declared by or under an Act or regulation of the jurisdiction to be 
exempt from the operation of this Act. 

(3) Any such exemptions have effect only if they are substantially for the purpose of protecting the 
health and safety of persons in the jurisdiction or preventing, minimising or regulating 
environmental pollution . . .  

I am concerned about the phrase “substantially for the purpose of”.  I can imagine lawyers having a field day 
with this interpretation.  We know how hard it is to mount arguments about the impact of greenhouse gas 
emissions and global warming.  If this is the rationale for the Western Australian Parliament deciding to pass a 
bill to provide energy efficiency and therefore reduce greenhouse gas emissions, I think we might have trouble 
arguing that it is substantially for the purpose of preventing, minimising or regulating environmental pollution.  
One might win such an argument, or one might not.  The section continues - 

(4) No such exemption operates (together with the period of any previous exemption) for longer 
than a period of 12 months or an aggregate period of 12 months. 

It seems to me that this section of the act is a kind of emergency provision.  Consider a situation in which 
something comes up and a jurisdiction wants to be able to ask, “Can we have a temporary exemption so we can 
discuss with the other states and territories whether this has merit and should have broad support?”  I am not 
saying that there is no possibility to look at the case that I have suggested, but I do not think that it actually 
provides the guarantee that I am looking for.  I assume that within that 12-month period, some sort of discussion 
would occur between the various jurisdictions, but a two-thirds majority would still be needed.  There is no 
capacity for a state to unilaterally say, “We are setting this standard.”  All these things seem to be embedded.  A 
bar is set for any additions or exemptions; the support of two-thirds of the other jurisdictions is required.  
However, if a state wanted to take a standard away, that would be okay.  It is fine to lower the standards, but if a 
state wants to up the standards, it has to get the support of two-thirds of the other jurisdictions.  Everything is 
geared towards the lowest common denominator, even if we accept that section 46 of the act would provide that 
protection.  I do not think that that argument has shifted.   

Hon KIM CHANCE:  I think that it has.  The only way in which we can really determine whether Hon Giz 
Watson’s argument is correct - that is, that the effect of this legislation is a commonising of standards - is to look 
at what does happen.  Hon Murray Criddle yesterday referred to dumbing down in relation to quarantine matters.  
It is effectively the same thing.  I acknowledge the risk.  The member’s hypothesis is sound.  The only way in 
which we can determine whether that is in fact what will happen is to look at what does happen.  For example, 
one jurisdiction has used the temporary exemption system to raise standards in, I might add, an environmental 
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management sense.  New South Wales has a special exemption relating to fuel standards, and in particular to the 
volatility of the petroleum that can be marketed in the greater Sydney area during the summer months.  Sydney 
had a specific air pollution problem in those months with petroleum at certain volatility levels.  New South 
Wales obviously managed to get that exemption through the two-thirds of participating jurisdictions process.  
We need to ask the question: why would the other two-thirds of jurisdictions not support that?  It is a question 
that affects only New South Wales and, indeed, only Sydney.  It is a matter that has no impact on Victoria, 
Queensland, South Australia, Western Australia, Tasmania or the territories.  If the state of New South Wales 
seeks a special exemption, why would the other two-thirds of the jurisdictions not support that?  That is an 
example of the system being used to facilitate an improvement, in this case of air quality standards.  It is hard for 
me to imagine why that would not generally be the case.  Perhaps the example of a seven-star hot-water system 
is more difficult, because people are likely to be more sensitive about air quality standards in our nation’s major 
city than about energy use issues in the state of Western Australia.  However, at the same time, an exemption of 
that kind would not cause any demonstrable difficulties for the other jurisdictions.  If the other jurisdictions were 
to be presented with the argument that Western Australia wanted to go to a seven-star hot-water system standard, 
why on earth would the other jurisdictions refuse that?  We can only judge these matters on the basis of what 
happens in practice, I suppose.   

Hon GIZ WATSON:  The situation I can envisage is that of New South Wales and Victoria having factories 
that produce four-star hot-water systems that they export to Western Australia.  They would therefore have an 
incentive to maintain that standard in Western Australia to maintain their market.  That would be the logic.  I 
appreciate that there is still an avenue to discuss these issues with the other jurisdictions, but that would still 
mean that Western Australia would have to go through that process rather than being able to automatically adopt 
a law that enforces that standard.  My understanding is that if this bill is passed, we would still be obliged to 
accept lower standard goods coming into the state.  We would not be able to say no unless we went through the 
next step, which is a special or temporary exemption.  The case would have to be made for that.   

I have probably exhausted that topic.  I now want to talk about the substantive issues concerning this clause.   

The CHAIRMAN:  I will first put the question on the amendment.   

Amendment put and passed. 
Hon GIZ WATSON:  I want to talk more generally about the issues that were raised by the Standing Committee 
on Legislation and which we reiterated in our contribution to the second reading debate.  The effect of clause 4 
will be to ensure the adoption of the most current version of the commonwealth act, including the schedules to 
the act at the time the act proposed by the bill is enacted, without any capacity for the state Parliament to debate 
it within the Parliament or override it.  I acknowledge that the Leader of the Opposition and the government have 
perhaps come to a position in which the tabling of - 

Hon Norman Moore:  We have not come to any conclusion.   

Hon GIZ WATSON:  I beg the member’s pardon. 

Hon Norman Moore:  I just asked whether something could be drafted so that we could have a look at it.   

Hon GIZ WATSON:  Sorry.  I will rephrase that.  It seems to me that we are looking at a number of options.  
The position of the Greens (WA) is that the best outcome would be for subclause (3) to be deleted from the bill.  
We obviously explored this option in the committee, and the response from the government was that this would 
create a legal problem.  I guess we have to accept that advice.  If we cannot delete subclause (3) because to do so 
would fundamentally flaw the bill, then the Greens will not be able to support the bill as it is and will vote 
against both this clause and the bill itself if clause 4 is passed.  Maybe I should wait until the debate progresses a 
little.  I acknowledge that there is some advantage in having copies of any regulations tabled in the house 
14 days after the registration of the regulations in the federal register.  To me, that is really a fig leaf to 
something that should not really exist.  It is something, but I do not really think that it addresses the fundamental 
issue, which is the state Parliament having the capacity to determine matters affecting Western Australia.   

I want to raise one final point.  It has just come to my attention that I have a copy of the “Parliamentary 
Counsel’s Committee - Protocol on Drafting National Uniform Legislation”, which is a second edition, dated 
July 2007.  On page 2 of that document, under the heading “Applied laws legislation” it is interesting to note 
paragraph 2.2, which states - 

Western Australia has taken a policy decision that it will not generally adopt the legislation of other 
jurisdictions as in force from time to time (other jurisdictions make similar decisions on particular 
legislative projects).  When applied laws legislation is used for national uniform legislation, Western 
Australia . . . will enact consistent legislation and keep it up to date by subsequent amending legislation 
when the template legislation is amended.  
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It seems to me, therefore, that there is at least an understanding within parliamentary counsel that Western 
Australia has taken a particular approach to these matters.  I will not repeat my comments in the second reading 
debate.  However, we have taken a different view on other bills and insisted that the state Parliament have the 
capacity to decide on these matters.  We argue that that should be the case for this bill also.  

Hon NORMAN MOORE:  I am interested in Hon Giz Watson’s comments.  I will also seek from the minister 
some explanation about what would be the outcome for this legislation if clause 4(3) were deleted.  It states in 
part, as almost a preamble to the clause, “For the avoidance of doubt” in case anyone wants to argue about it 
down the track.  To make it very clear, it states further - 

it is the intention of the Parliament of the State that a Schedule to the Commonwealth Act as adopted 
under this Act may be amended from time to time by regulations made under the Commonwealth Act.  

We are in fact inserting a Henry VIII clause into our legislation to avoid any doubt.  The commonwealth act 
contains its own Henry VIII clauses.  I cannot see how removing clause 4(3) would make the slightest bit of 
difference to the enactment of the legislation and the future of the commonwealth act.  All it would do would be 
to create a situation in which this Parliament does not pass a Henry VIII clause, albeit the act we are adopting 
has them in it.  I do not know whether I am making myself clear here.  Clause 4(3) has been included so that 
there can be no doubt that we are doing this.  If that is removed, I do not know where the doubt will come from 
about what we are doing and what we are not doing, other than adopting a commonwealth act that contains 
Henry VIII clauses.  The deletion of clause 4(3) would, however, not stop the commonwealth doing what it can 
to its own act.  It would not provide an opportunity for this house to have any say in any commonwealth 
regulations that might amend the schedules.  The deletion of 4(3) will not make any difference, as I understand 
it, to the outcome of the whole process.  If we are to do what Hon Giz Watson wants us to do, whenever the 
commonwealth amends its schedules, either by enactment or regulation, this house will carry out a similar 
function.  For example, I think under the consumer credit legislation, this house is required to endorse or can 
disallow - I am not sure which - any regulations or any amendments made under that act.   
These options were provided to the government and to the house through the committee’s report.  It provided 
three options for how we might deal with this.  However, I say to Hon Giz Watson - I am interested in the 
minister’s view - that simply deleting 4(3) will not solve the problem; it will leave the doubt in someone’s mind 
about what we did.  By adopting the commonwealth act, we adopt with it the Henry VIII clauses contained 
therein.  There is no provision in the commonwealth act or in our bill that gives this Parliament any authority in 
respect of amendments that might be made to the schedules by virtue of commonwealth regulations.  I am 
interested in knowing from the Leader of the House what would be the consequences of deleting clause 4(3).  I 
suggest to Hon Giz Watson that if she wants to go further and have this house involved in any amendments to 
the schedule, she might contemplate an amendment to that effect, which we do not have yet.  
Hon KIM CHANCE:  I have been asked a question that is quite different from the question considered by the 
committee.  The question that the committee considered related to that contained in recommendation 2 from the 
committee.  It is entirely different from the question I have now been asked: what would happen if we deleted 
clause 4(3)?  I am not equipped to provide a legal opinion on the effect of the deletion of 4(3).  However, I can 
say - it is obvious to even myself as a humble layman - it would make no substantive difference at all if what the 
member is concerned about are the Henry VIII clauses, because the committee has already adopted the 
commonwealth act.  Unless we also delete 4(4), for example, the committee has already accepted the 
commonwealth act.  What Hon Giz Watson has done is simply leave doubt about the legal certainty in relation to 
subsequent amendments to the schedule.  Because the committee has adopted 4(4), which states specifically - 

The adoption of the Commonwealth Act under this Act -   
The committee has adopted the act, which Hon Giz Watson has said she does not want to adopt because it 
contains the Henry VIII clauses.  She has failed to resolve the certainty because she is seeking to take out the 
very subclause that deals with the question of doubt.  She has all of the problems and none of the solutions.  As I 
said, that is a humble layman’s view.  I do not think there is any way out of this.  As much as I am sympathetic 
to the point Hon Giz Watson is making, the only way she has out of this is to oppose the bill.  That is all she can 
do.  
Hon NORMAN MOORE:  That is not the only way out of this.  I agree with what the Leader of the House said.  
The deletion of clause 4(3) will have no material effect.  If we proceed with the bill as it is and that is the only 
amendment we make, the commonwealth act will prevail.  It will provide the Henry VIII clause.  The 
commonwealth act allows the commonwealth to amend, by regulation, the schedules.  There is nothing we can 
do about it; we are not involved.  The deletion of 4(3) will have no effect other than to perhaps leave a doubt in 
someone’s mind.  Whether that might lead to litigation we will not know.  If we want to achieve what Hon Giz 
Watson wants to achieve, which is to have this Parliament involved in allowing or disallowing amendments to 
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the schedules, some other action needs to be taken in terms of our own bill.  The committee that Hon Giz Watson 
chaired on page 8 - 

Hon Giz Watson:  I was deputy chair. 

Hon Kim Chance:  Hon Graham Giffard is the chairman.  

Hon NORMAN MOORE:  I am sorry; forgive me.  She was a member of the committee.  She was there when 
these matters were considered.  The committee in its wisdom suggested three options, the first of which was on 
page 8 and states - 

i) Delegated legislation which is made and takes effect before the Parliament has considered it; 
for example, sections 41 and 42 of the Interpretation Act 1984.  This method would provide 
the State Parliament with an opportunity to disallow amendments to the adopted Schedules in a 
way which is similar to the disallowance procedures usually associated with Western 
Australian regulations.   

That is what the committee recommended we do.  Paragraph (ii) on page 9 states -  

Delegated legislation that does not come into effect until the period of possible disallowance by the 
Parliament has passed; for example, section 56 of the Planning and Development Act 2005.  This 
method would provide an opportunity for the State Parliament to disallow amendments to the adopted 
Schedules after they are made but before they come into effect, in a way that is similar to the method 
for disallowing region planning schemes under the Planning and Development Act 2005. 

The third proposal is similar to the method for amending the Consumer Credit (Western Australia) Code.  
Paragraph (iii) on page 10 states -  

Delegated legislation which can be made only after a draft is approved by both Houses of Parliament; 
for example, sections 5, 6 and 6B of the Consumer Credit (Western Australia) Act 1996.  This method 
would provide the opportunity for the State Parliament to approve the amendments to the adopted 
Schedules before they are made and before they come into effect, in a way that is similar to the method 
for amending the Consumer Credit (Western Australia) Code and the Consumer Credit (Western 
Australia) Code Regulations. 

Those are the three options that were considered by the committee, and it chose the first option because it 
regarded that as the most flexible and likely to assist in the processes for this legislation.  The government does 
not want to adopt any of those options.  We have been told by parliamentary counsel that if we go down the path 
recommended by the committee, which is to adopt the first of those three options, our legislation may be invalid.  
I am interested to hear some more from the Leader of the House on this issue, bearing in mind what Hon Giz 
Watson has just pointed out.  I have just received a copy of parliamentary counsel’s committee protocol on 
drafting national uniform legislation.  It states that Western Australia has a policy position that it will not 
generally adopt the legislation of other jurisdictions as enforced from time to time, and that when applied laws 
legislation is used for national uniform legislation, Western Australia will enact consistent legislation and keep it 
up to date by subsequent amending legislation when the template legislation is amended.  If we followed that 
policy, in the bill that we are contemplating now there would be a provision that states that whenever the 
commonwealth amends the schedule by regulation, this Parliament also will enact complementary legislation.  
That might drive this Parliament completely bonkers, because it might happen every second day; who knows?  I 
guess it is one of the reasons that the commonwealth has provided in its act for regulations to amend the 
schedules rather than doing it by legislation.  Perhaps the Leader of the House can tell me the logistics - I am 
trying to help - of going down the path of parliamentary counsel’s preferred protocol, which is that we enact 
complementary legislation whenever these circumstances arise.  I have not seen the tabled paper, but how often 
will there be regulations that amend the schedules?  Will it be a daily or annual occurrence or will it occur every 
10 years, bearing in mind that this act will expire in five years?  We are not looking at the end of the world.  I am 
really trying to find a way through this that will give us some degree of comfort and at the same time address the 
issues that Hon Giz Watson and I are quite rightly raising. 

Hon GIZ WATSON:  I will add a little to those comments.  I also want to respond to the Leader of the House 
by saying that I do not think it is accurate to say that we have to either take it or leave it.  When the Consumer 
Credit (Western Australia) Amendment Bill was debated in 2003, there was capacity for accommodating the 
concerns of the opposition and the Greens (WA), and that bill was amended.  As Hon Norman Moore has rightly 
pointed out, the committee did not say that there was only one way of doing it; it actually suggested three ways 
of doing it.  In its recommendation, the committee chose what it thought was the minimum model.  I am quite 
happy to argue that amending this bill in the same way as we amended the consumer credit legislation is also 
achievable.  We might not be able to achieve it right now, but I argue that that approach would ensure that there 
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is consistency in Western Australian parliamentary constitutional responsibilities to make laws that effectively 
leave the powers in the state Parliament. 

Hon KIM CHANCE:  With due respect to the validity of the argument, we should have had this argument 
10 years ago.  This argument goes to the basic construction of the legislation.  Now, at five minutes to midnight, 
a question has been raised that should have been determined 10 years ago.  We have had mutual recognition 
legislation in Australia for a decade or more.  It is the same legal construct.  It achieves things in the same way as 
is proposed in the Trans-Tasman Mutual Recognition (Western Australia) Bill.  No bogeymen have come out 
from under the bed.  I know it is not a perfect system and there are better systems, and I believe that the 
consumer credit provisions are better.  I think that Parliaments are gradually adjusting to a new paradigm with 
legislation.  We are the only jurisdiction in Australia that has not adopted the trans-Tasman legislation.  The first 
jurisdictions to adopt that legislation did so in 1996 and 1997. 

To the extent that the committee proposed other ways of achieving these ends, these matters were considered by 
the State Solicitor’s Office.  I am not permitted to go through the detail of the SSO’s reasoning and I am not 
qualified to argue the case, but I can advise that those provisions were looked at.  Indeed, draft amendments were 
made and legal advice was sought on the draft amendments that could have derived from the views expressed by 
the committee.  The advice of the State Solicitor’s Office was that they would have been invalid, and it backed 
that advice by reference to case law established in the context of the existing legislation, the Mutual Recognition 
(Western Australia) Act.  This has already been tested in law.  The result was that if we are to adopt 
commonwealth legislation in the way that we are proposing to adopt it, we should adopt it as it stands at a given 
time.  We would have to go back to 1996 and completely rewrite the legislation, bearing in mind that none of the 
other jurisdictions will be interested in joining this.  It would therefore be a Western Australian trans-Tasman 
mutual recognition act, if we could get New Zealand to join it, which it will not because it joined this legislative 
format in 1996 - 11 years ago.  New Zealand would hardly be interested in joining in new legislation, so the new 
legislation would have no effect other than in Western Australia.  As I said when I concluded my contribution to 
the second reading debate, it might not be perfect.  It has been around a long time and of course there might be 
better ways of doing things, but the option we have is to accept the commonwealth legislation as it stands or vote 
against this legislation. 

Hon NORMAN MOORE:  Having sat in the seat that the Leader of the House is sitting in now on more than 
one occasion in the past, I can understand why he might be getting a trifle testy, which is not like him.  However, 
the leader must understand that the reason that this Parliament exists is to make or break laws for the people of 
Western Australia.  The bill before us is asking us to agree to something that we do not agree with, and which 
the Leader of the House does not agree with either, because when he sat on this side of the house he used to do 
exactly what we are doing now.  He used to drive ministers to total distraction, as I recall, because he used to ask 
hard questions.  That is what Hon Giz Watson and I are doing now.  Ours are not really hard questions at all but 
fundamental issues.   
Just because this might have happened 10 times in the past or will happen 100 times in the future does not mean 
to say that on this occasion we should simply say that the State Solicitor’s Office says that it is invalid and 
therefore it will be and we accept that advice.  The State Solicitor’s Office is not infallible.  I am prepared today 
to cease arguing about this any further and to indicate that the opposition will be prepared to proceed with the 
bill, but I want to make it very clear that we are not happy with the outcome of this legislation.  Whether we 
should have said something 10 years ago or not does not make any difference.  This bill is being debated now for 
the first time in any substance.  The last time there was a second reading contribution by me and that was the end 
of it.  At the time prior to that the house was prorogued and the bill disappeared.  This legislation has never been 
debated in this place before.  It has been to a number of committees and, indeed, the Standing Committee on 
Legislation has said that something needs to be done about the Henry VIII problem and that the state Parliament 
needs to be given some capacity to allow or disallow legislation that affects the jurisdiction of Western Australia.  
The Leader of the House is wanting us to say no, because if we do not do it, we must enter into an agreement 
with New Zealand.  We did not have to have a separate Western Australian relationship with all the other states 
when we dealt with the consumer credit legislation, but we provided that the Western Australian Parliament 
could agree or disagree with amendments to that measure.   
I do not think that the government tried very hard - I may be totally wrong - at trying to work out whether there 
was a solution contained in the committee’s report that might have given us some comfort in all this.  I have a 
sneaking suspicion, having read the advice of parliamentary counsel on Henry VIII clauses in other legislation, 
that parliamentary counsel do not think they are a problem.  If parliamentary counsel do not think they are a 
problem, they should tell us.  I think Henry VIII clauses are a problem, but maybe I am old-fashioned and out of 
date.  However, that is why I think the type of advice we are getting on these matters is to not worry about it 
because regulations are there to fix up the mess that was made by those who drafted the bill; Parliament should 
not be worried about it because it has enough on its plate as it is; a regulation will simply be brought in because 
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most regulations go by the keeper anyway; and Parliament need not be burdened with the legislation.  I would 
like to see with this bill a requirement that any amendments to the schedules implemented by commonwealth 
regulation should be subject to the agreement or disagreement of this house.  That will not be achieved in any 
way I can think of at the moment.   

Having voiced our concerns, I guess there is not much else we can do except perhaps support the Leader of the 
House’s clause 4(4) amendment, which will at least allow the house to know when the commonwealth is making 
regulations that amend schedules, albeit that the state government of Western Australia is involved in that 
process, so at least the Parliament that is responsible for the acts that affect the citizens of Western Australia is 
told.  I suppose that is of some benefit. 

Hon GIZ WATSON:  The Greens have not changed their position because of our concerns being unanswered.  
It is disappointing that we cannot insist that the government find a solution to this issue, because the frustration 
in these debates is always that we are told the State Solicitor has said that we cannot do it.  We cannot see 
exactly what the State Solicitor has said.  The quality of the interpretation of what the State Solicitor might or 
might not have said or the advice is variable.  It is not an aspersion I cast on the minister, but the interpretation is 
inevitably transferred by way of an adviser or somebody else.  It is very unsatisfactory because we end up 
between a rock and a hard place, either having to not support flawed legislation that removes the capacity for the 
Western Australian Parliament to determine laws that affect Western Australia, or having to accede to it.  We are 
not willing to accede to this, because we do not think the advantages outweigh the disadvantages.  It is probably 
worth just reiterating issues to do with the holding up of various trades and qualifications and so preventing 
people with them from coming into this state.  That is a consideration but I do not think it should override the 
capacity of the state Parliament to determine laws that affect Western Australians.  The Greens will continue to 
oppose this clause.  If this clause is passed, we will oppose the bill as a whole. 

Hon NORMAN MOORE:  I have just been provided with a copy of the Consumer Credit (Western Australia) 
Code Regulations.  They basically state that if the consumer credit code set out in the appendix to the Consumer 
Credit (Queensland) Act 1994 is amended, the Governor may amend the Consumer Credit (Western Australia) 
Code by order published in the Government Gazette.  An order cannot be made under subsection (2) unless a 
draft of the order has first been approved by each house of Parliament.  Can the Leader of the House explain why 
a similar provision could not be included in this bill?  Does the Leader of the House have a copy of the 
regulations? 

Hon KIM CHANCE:  No, I do not.  The reason that it seems to occur is that it could be referring to a part of 
that state act which is covered by the exemption schedules.  That is why I was going through the schedules.  It is 
true that part of the Consumer Affairs Act 1971 of Western Australia is subject to the schedule 3 exemptions, 
which would give rise to a dealing with a regulatory power in that manner.  However, what I must try to do is 
relate that to what is specifically mentioned in the Consumer Affairs Act and, for that matter, the Western 
Australian Fair Trading Act.  Sections 50 and 59 are exempt.  It might just take a while to check through those. 

Hon NORMAN MOORE:  I think the Leader of the House misunderstands me.  I am wondering why this bill 
cannot provide a similar process for dealing with amendments.  Forgive me, I have been at cross-purposes.  I 
have just looked at the Consumer Credit (Western Australia) Code and the Consumer Credit (Western Australia) 
Code Regulations, which are part of the Consumer Credit (Western Australia) Act 1996.  Section 5(2) and (3) of 
that act provides a process whereby if the Consumer Credit Code set out in the appendix to the Consumer Credit 
(Queensland) Act is amended - that is in Queensland - the Governor may amend the Consumer Credit (Western 
Australia) Code by order published in the Government Gazette.  Subsection (3) states that an order cannot be 
made under subsection (2) unless a draft of the order has first been approved by each house of Parliament.  I am 
saying that is what happens under that act.  Therefore, when the Queensland Parliament seeks to amend the 
consumer credit legislation, the draft amendment is laid before both houses of the Western Australian Parliament 
and they can either agree or disagree with it.  If they agree, the Governor then issues an order to be published in 
the Government Gazette that says the draft amendment is now part of Western Australian law. 

All I am really asking is whether it is possible - explain to me if it is not - to adopt a similar process for the bill 
we are discussing now; in other words, whenever the commonwealth wants to amend the schedules by 
regulation, the state Parliament gets a copy of it first and it becomes a disallowable motion before the Western 
Australian Parliament.  If it is not disallowed, then by the Governor’s order in the Government Gazette it applies 
to our law.  I am asking whether there is any reason that this bill cannot provide for a similar arrangement. 

Hon KIM CHANCE:  It goes to the original construction of the legislation.  We have already referred to the 
consumer credit legislation.  I am sorry I was chasing around a bit, as I thought the Leader of the Opposition 
referred to the Consumer Affairs Act. 

Hon Norman Moore:  Forgive me. 
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Hon KIM CHANCE:  It is interesting, having looked at the Consumer Affairs Act, to see that parts of it are 
subject to special exemption.  However, this matter goes back to the original construction of the legislation.  
What I was saying effectively is that if this matter was going to be resolved it should have been resolved in 1997.  
We cannot retrospectively resolve something that has already been adopted by all the other jurisdictions.  The 
provision to adopt regulations in that way is reflected in the Consumer Credit (Queensland) Act as well.  The 
regulation, or at least the effect of the regulation, does not become part of the Queensland act until the other 
jurisdictions have adopted it, as that is the way the legislation was designed.  This legislation was designed 
around the autocratic principle of the commonwealth’s adoption of the New South Wales legislation: it 
legislates, the commonwealth legislates, and that becomes binding. 

Hon Norman Moore:  There are different meanings of jurisdiction.  The Leader of the House is talking about 
jurisdiction meaning the government, and that is what he is providing for in this bill; whereas in the consumer 
credit legislation the jurisdiction is in fact the Parliament. 

Hon KIM CHANCE:  Indeed, and I intended that the Parliament be taken as the jurisdiction in my comment.  
The Consumer Credit (Western Australia) Act, as it deals with the Consumer Credit (Western Australia) Code 
and the Consumer (Western Australia) Credit Code Regulations, was constructed in a manner that the 
Parliaments of each of the signatory jurisdictions adopted regulations in the manner prescribed in that act. 

Hon Norman Moore:  I don’t think so.  I think it was a decision of this Parliament to include that requirement 
for Western Australia. 

Hon KIM CHANCE:  I do not believe that can be the case. 

Hon Norman Moore:  It was, because it was passed. 

Hon KIM CHANCE:  That leaves an issue then in respect of, say, the state of Queensland - although it is not 
only an issue for the state of Queensland - as to the application of a particular regulation that may not be adopted 
in Western Australia.  The way in which the consumer credit legislation is constructed is no doubt a better way 
to do it.  If we had a choice, we would all prefer a structure similar to that for this legislation.  The legislation 
that we are dealing with is not as good, I am the first one to admit.  I am not disputing what the Leader of the 
Opposition is saying.  However, what I am trying to say to him is that it is what we have got, and our legal 
advice is that we cannot change it. 

Committee interrupted, pursuant to standing orders. 

[Continued on page 6811.] 

Sitting suspended from 3.45 to 4.00 pm 
 


